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Cover story 

The courts are 
finding new ways 
to right injustices 

in relationship 
property splits. 

Donna Chisholm 
looks at how the 
legal landscape 

is changing.

BREAKING 
UP
HOW NOT  
TO GO BROKE 

H eather Walton goes into her 
second marriage in August, 
still cleaning up the legal 

wreckage from the end of her first one 
– seven years ago.

When this magazine first wrote about 
relationship property disasters in 2009, 
we featured Walton’s case. She’d been 
financially crippled by her break-up 
because the $60 million in assets she and 
her property investor husband had gath-
ered during their six years together were 
locked up in a maze of family trusts of 
which she was neither trustee nor ben-
eficiary. And, astoundingly for a former 
legal executive, she also hadn’t got round 
to signing a “pre-nup” or “contracting- 
out” agreement, another legal avenue by 
which she could have protected herself.

“I can’t believe how silly I’ve been,” she 
told us then.  

Despite the financial setback, Walton 
has since forged a successful new 
career in real estate. Now Ray White’s 
top agent nationally, she co-owns one 
of its Auckland agencies, in Epsom. She 
is a wealthy woman – and she is not 
about to make the same mistakes twice.

Before their nuptials at Auckland’s 
Hilton Hotel this winter, she and her 
fiancé, Mark Bycroft, the manager of a 
luxury car dealership and her partner 
in the agency, are drawing up a range of 
legal agreements setting out the current 
value and future of their separate and 
joint assets. Yes, there will be trusts, and 
yes, there will be a “pre-nup”. But this 
time, neither party will be in any doubt 
about their worth and who is entitled 
to which part of it.

Walton says she is speaking out about 
her own case so others will learn from 
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in the asset, which could be treated as 
his separate property or relationship 
property. 

The court ruled the farm land was his 
separate property, and the homestead 
in which the Clarks lived was relation-
ship property. It ordered Mrs Clark 
receive half the increase in value of the 
separate property – $913,000 – plus a 
half share of the $300,000 family home.

It was the first time a constructive 
trust had been used to overcome the 
injustice, in a marriage settlement, of 
assets being locked up in an actual trust. 
It was initially used in de facto breakups 

when the legislation did not keep pace 
with their rights, but from 2009, Jane 
Hunter had promoted to fellow lawyers 
the potential for the argument to be 
used in family property.

In the Clayton case (see panel page 
51), the Court of Appeal ruled in March 
that because Rotorua sawmill owner 
Mark Clayton had absolute control of a 
key family trust and could make himself 
sole beneficiary, that power of appoint-
ment could be property, and therefore 
relationship property.

He held that power not as a trustee, 
but as the principal family member. Had 

he held it as a trustee, he would have 
owed a fiduciary duty to act in the best 
interests of the other beneficiaries of 
the trust.

Clayton’s wife, Melanie, has also chal-
lenged, and won, the right to a share of 
property held in other, differently struc-
tured trusts, but it is this ruling that is 
expected to have the biggest impact on 
relationship property law.

The value of Mark Clayton’s assets – 
mainly timber supply and sawmill com-
pany shares, but also land and buildings 
– has been estimated at $28 million, but 
he is disputing some valuations and has 
applied for leave to appeal the latest 
rulings to the Supreme Court.

Some lawyers believe the extent of 
the power Mark Clayton wielded over 
the trust is unusual today and therefore 
the impact of the case is lessened, but 
Hunter, who took that case through the 
Family and High Courts, and Lady 
Deborah Chambers, QC, who argued 
it in the Court of Appeal, are convinced   
it will have widespread significance.

“It will change the legal landscape 
because the legal landscape needs 
changing,” says Hunter.

She says it is common for settlors of 
family trusts to have the power to hire 
or fire trustees, and appoint or remove 
beneficiaries, even if they do not exer-
cise those powers. “The point was not 
that he was the sole trustee, but that he 
could control absolutely the trust. And 
that is a very common scenario, particu-
larly in trusts set up in the 1990s.”

The other important aspect of Clayton 
was it showed again that one partner 
– usually the man – could not deprive 
the other of relationship property by 
deliberately under-paying themselves 
for the work they did in a trust business. 
“The courts are signalling that the in-
justice being wrought by trusts in this 
scenario can’t carry on, so ahead of any 
legislation to change that, the courts are 
going to use various devices to over-

come that injustice,” Hunter says.
This means the courts will usually find 

a way to redress the balance if one 
party comes out of a relationship sig-
nificantly worse off.

The only way serious inequity could 
happen now, believes senior family law 
specialist Antonia Fisher, QC, is if one 
partner has had a big inheritance, 
which is separate property, and that 
has been kept separate.

“In the past, there was a rigid adher-
ence to the Matrimonial Property Act, 
and subsequently the Property (Rela-
tionships) Act and it was very difficult 
to convert separate property to rela-
tionship property. Courts now are far 

Above: Barrister Jane Hunter: “People who think they can use trusts to deprive 
their partner of what should be relationship property are dreaming.” 

Below right: Otago University law professor Nicola Peart, a trust expert  
(seated), and associate professor Jessica Palmer have researched 
the legal basis of trusts in the wake of widespread abuse.

Heather Walton spent more than $300,000 in legal fees 
untangling the financial chaos from her first marriage.

it. She says though formally organising 
your affairs is still touchy territory, it 
has to be done. “Even when you’re in 
love and everything’s great, it’s awk-
ward enough. Imagine what it’s like if 
you don’t love that person any more; 
it’s a complete and utter mess.”

Walton has spent more than $300,000 
in legal fees untangling the financial 
chaos from her first marriage. Such is the 
glacial speed of the courts, a hearing date 
hasn’t even been set yet. But that delay 
has probably worked in her favour, with 
relationship property lawyers telling us 
the sorts of structures that saw Walton 
walk away with only debts and her dia-
mond ring – despite a $60 million prop-
erty portfolio in trust – have never been 
more vulnerable in the courts.

“If she had run the case five years ago, 
ironically it would have been much 
harder,” says her barrister, Jane Hunter. 
Now, she says, there is a real willingness 
by the courts to find ways to correct 
serious injustices. “People who think 
they can use trusts to deprive their 
partner of what should be relationship 
property are dreaming.”

Two recent cases have helped kick 
down the door to access property held 
in trusts – and those decisions will have 
wide ramifications not only for rela-
tionship splits, but also creditors in 
insolvency cases.

The two, known in legal circles as 
Clayton v Clayton and Clark v Clark, 
have effectively opened the way for the 
assets – company shares in one case 
and a property in the other – to be 
treated as relationship property and 
shared. In the Clark case, a farm and 
homestead in Clevedon in south Auck-
land had been held in a family trust 
established by Mr Clark’s grandpar-
ents. After the death of the grandpar-
ents, Mr Clark’s parents were two of 
the four trustees. Mr Clark and his wife 
had seven children and moved onto the 
property – at the behest of Mr Clark’s 
parents – in 1984, living and working 
there until Mrs Clark left in 2010.

In 2012, the High Court held that 
because there was always an intention 
and expectation that the property 
would become Mr Clark’s own, and Mr 
Clark and his wife had made major 
contributions to the property with that 
expectation, it could apply a construc-
tive trust over Mr Clark’s family’s trust. 
This meant he had a beneficial interest 

“(Clayton vs Clayton) 
will change the legal 
landscape because 
the legal landscape 

needs changing,” 
says Hunter.
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she could have returned to nursing.”
Vickerman says if the decision is up-

held on appeal, there will be potential-
ly a claim for unequal division of prop-
erty in almost every separation. “Where 
there is uncertainty on a practical level, 
you are forcing people to go to litigation. 
Rather than effecting a clean break, they 
remain embroiled in the acrimony of 
their separation for far too long.”

This was the case before the 1976 law 
change which introduced the presump-
tion of the 50-50 division after a three-
year marriage. The provision was ex-
tended to de facto relationships in 2001.

“It’s one size fits all, but it’s a social 
good that we have predictable relation-
ship property legislation. Now we’re 
moving back to the position where the 
law is unpredictable and uncertain.”

The 2001 amendments to the legis-
lation had introduced a lot of discre-
tion, allowing the courts to move from 
a 50-50 split in the interests of fairness. 
“There’s an irreducible tension in re-
lationship property law between cer-
tainty and individual justice. It may 
serve individual cases, but it means 
more people have to go to court to find 
out what the result is.” And the way the 
court system is now, it could take at least 

a year while she earns just $26,000 as 
a receptionist in a beauty salon.

The surgeon is appealing the decision. 
His lawyer, Mark Vickerman, told the 
court there was no economic disparity, 
or, if there was, it had been settled by 
the husband paying maintenance.

Vickerman says the only way to justi-
fy a 70-30 split would be if the man was 
a high earner now but wasn’t when they 
met. But in the Jack case, he had by then 
passed the first stage of the (specialists) 
exam and was “already destined” to 
become a high earner. His wife was a 
theatre nurse and could have gone back 
to work. “Her career hadn’t suffered – 

Property (Relationships) Act.
But these so-called “section 21s” can 

also be thrown out if they’re seriously 
unfair to one party. Henaghan says an 
analysis of the 25 court challenges to 
the agreements heard in the past five 
years has seen 50 per cent overturned, 
most commonly because of lack of 
independent or effective advice. But 30 
per cent were set aside because of se-
rious injustice to the aggrieved party.

T he legislated fallback position 
of a 50-50 split in assets when 
a relationship ends can also be 

challenged on economic disparity 
grounds under section 15 of the Property 
(Relationships) Act. Until recently, the 
courts nudged payouts up by relatively 
modest dollar amounts. But in a land-
mark ruling last July in the so-called 
Jack v Jack case, the High Court upheld 
a Family Court decision to award 70 per 
cent of a $1.8 million property pool to 
the wife, saying that she’d helped her 
orthopaedic surgeon husband enhance 
his career and had sacrificed her own 
during their 24-year marriage.

When they met, she was an enrolled 
nurse and he was training in his spe-
cialty. He now earns around $1 million 

is not quite the safety net we thought 
it was, so we either do it properly or we 
don’t do it at all.’”

Jane Hunter says the judicial deci-
sions are reflecting society’s expecta-
tions about sharing what is really rela-
tionship property, but the legislation 
itself hasn’t kept up. She was on a Law 
Society committee which made strong 
submissions on Property (Relation-
ships) Act amendments in 2001, urging 
Parliament to give courts overt powers 
to deal with trusts which held assets 
that were otherwise relationship prop-
erty. The government refused, probably 
because “New Zealanders love their 
trusts”, having around 400,000 of them 
– more per capita than anywhere else 
in the world.

People entering relationships who 
want to protect their separate proper-
ty have traditionally relied on a com-
bination of trusts and a contracting-out 
agreement under section 21 of the 

horror because they feel it will under-
mine a lot of trusts.”

He says many trusts are set up to give 
the settlor significant powers because 
it’s precisely what people want – to 
have their property at arm’s length 
from creditors and pesky ex-spouses, 
but still within their control.

“Trusts are meant to be hands off – 
that’s why they don’t count as relation-
ship property – but people are trying 
to have it both ways, having total con-
trol like this guy did and also saying, 
‘But it’s not my property.’”

The Clayton case is a strong remind-
er for lawyers that they should be set-
ting up “real” trusts, where individuals 
did not have such control over the 
property in them.

Trusts have been a big industry for 
more than 20 years, but that’s slowly 
changing, Henaghan says. “Now the 
courts have been chipping away at them 
enough for people to think, ‘God, this 

less conservative in their interpretation 
of the act.”

Otago University law professor Nicola 
Peart, a trust expert, says the Court of 
Appeal decision is effectively making 
the spirit of the Property (Relation-
ships) Act – that property should be 
equally split on separation – take prec-
edence over trust legislation. That 
worries her, because it’s almost chang-
ing the law by stealth, rather than 
parliamentary intention. “It’s really up 
to Parliament to be reforming the Prop-
erty (Relationships) Act to make sure 
the act meets their objectives.”

In 2009, Peart and colleague associ-
ate professor Jessica Palmer studied 
the legal basis of trusts after wide-
spread abuse of the structures.

Peart says lawmakers needed to “start 
from scratch” and establish what peo-
ple did and did not expect to share in 
relationships and clearly decide what 
freedoms people should have to make 
their own arrangements – or even 
whether a compulsory equal division 
regime should continue at all.

Peart says the Court of Appeal, in a 
different case last November, had made 
an interim order signalling its intention 
to “barge in [to trusts] effectively”, and 
then, weeks later, the Clayton decision 
came out.

“There’s a pattern here. Basically, 
they’re saying we’re going to have a 
much closer look at this because we 
think we need to start changing the law 
from within – we’re not going to apply 
conventional trust law principles any 
more in order to give effect to the mer-
its of relationship property claims.”

Another Otago law professor, Mark 
Henaghan, describes the Clayton deci-
sion as the court’s heaviest blow yet to 
trusts. “Clayton has really put the cat 
among the pigeons,” he says. “Trust 
lawyers are throwing their hands up in 

Otago law professor Mark Henaghan describes the Clayton decision as the court’s 
heaviest blow yet to trusts. “Clayton has really put the cat among the pigeons.”

“People are trying 
to have it both ways, 
having total control 
(of a trust) and also 
saying, ‘But it’s not 

my property.’”
MARK HENAGHAN

In a landmark ruling 
last July, the High 

Court upheld a Family 
Court decision to 

award 70 per cent of a 
$1.8 million property 
pool to the wife of an 
orthopaedic surgeon.
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Here she is, a girl from Rotorua, 
who didn’t come from a privileged 
background, didn’t have the St 
Cuthbert’s education, but she’s had 
the courage to take it right through. 
She’s an ordinary New Zealander 
doing something extraordinary.”

Chambers says her client has come 
through the experience “with quite 
a bit of steel in her backbone”. 

“A lot of this litigation is driven 
by her husband – he is the first 
to lodge an appeal. In response, 
Melanie cross-appeals. She has lost 
some of the issues, but the big ones, 
she’s won all the way through.”

WHEN THE  
VOW BREAKS
How a “gutsy girl 
from Rotorua” is 
changing relationship 
property law.

Melanie Clayton didn’t set 
out to become a house-
hold name in relation-

ship property law. But now, in legal 
chambers around New Zealand, that 
is what she is. Her long-running 
dispute with former husband Mark 
over the division of an estimated $28 
million worth of assets in a range of 
trusts has, as the precedent-setting 
“Clayton v Clayton” in the Court 
of Appeal this year, created new 
case law which further weakens 
the power of trusts to retain what 
should be relationship property.

Melanie Clayton has won a series 
of arguments – that Mark Clayton 
put property into trusts to defeat her 
relationship property claims, that 
she is entitled to an increase in value 
of his separate property because 
of her direct and indirect efforts 
during the relationship, and also 
that, under the Family Proceedings 
Act, she is entitled to have property 
in trust redistributed to her on the 
grounds of fairness and justice.

But it is the Court of Appeal 
finding, in March, that Mark 
Clayton’s personally held right to 
appoint or remove beneficiaries 
is “relationship property” is new 
legal ground. In legal circles, such 
vehicles are now, unsurprisingly, 
known as “Clayton’s trusts”.

“The rights have always been there, 
and the arguments,” says Melanie 
Clayton’s lawyer, Lady Deborah 
Chambers, QC. “But no one has 
run it all the way because they’ve 
found it too tough. But she’s gutsy. 

– litigants need to continue to chal-
lenge in higher courts what constitutes 
‘extraordinary circumstances’ to pro-
vide a strong precedent for unequal 
sharing.”

Antonia Fisher says while clients can 
still protect their separate property 
with section 21 agreements, those 
agreements have to be fair. “You’d nev-
er agree to a situation where on sepa-
ration one party would keep all their 
assets and the other party would get 
nothing. In the past, if I was acting for 
a person who had all the assets, I would 
have been very keen to make sure they 
remained separate, but nowadays you’d 
never advise one party who has all the 
wealth to keep it separate forever be-
cause it’s more likely to be set aside.”

Fairness is all Heather Walton wants 
from her new contracts – and all she’s 
ever wanted after her first marriage. 
She recognises, her lawyer says, that 
her income will be equally shared by 
her husband – and she will share his.

“There are people who will tell you 
that you can protect your income,” says 
Jane Hunter, “but I think that’s wrong. 
I think that’s the fastest way for law-
yers to come in at the end of a relation-
ship and break down that structure if, 
within it, people treat their personal 
income as separate property.”

Walton says pre-nups aren’t a tacit 
admission of lack of trust but an essen-
tial tool, if handled correctly. “It’s 
horrible when you’re in love with this 
person and you’ve got to project 10 or 
more years forward to not loving them, 
having a terrible breakup and wondering 
what that would look like. It’s a bit of a 
mind-bend and I think that’s why most 
people can’t get their heads around it. 

“But you need to set the line in the 
sand now. Once it’s done and tucked 
away, it’s the hugest sense of relief. You 
have to realise that while you go into 
things with the best of intentions, things 
change and people can turn into other 
people. You’ve got to be really realistic 
about it and go, ‘What if?’”

a year to get a hearing.
He says the economic disparity provi-

sions require judges to be “crystal-ball 
gazers”. “You get a 70 per cent econom-
ic disparity award and toddle off down 
to one of the bars at the waterfront to 
celebrate and while you’re there you 
meet a millionaire. Whereas, who knows, 
the other party is so befuddled and de-
pressed he walks across the road and gets 
hit by a bus and can no longer work.”

Any disparity should be dealt with 
through child support and spousal 
maintenance, he argues. And if the 
couple made joint spending decisions 
during the relationship which reduced 
the amount available to share when it 
ended, that’s not solely the husband’s 
responsibility.

In March this year, the High Court 
also ditched the 50-50 principle in a 
case involving a man in his 60s and a 
woman in her late 40s who had a four-
year de facto relationship. He owned the 
house before the woman moved in. Both 
had been previously married and they 
agreed to keep their finances separate, 
but the man paid for all the outgoings 
on the house, and almost all their holi-
days. The High Court agreed with the 
Family Court that it would be “repug-
nant to justice” or “completely unfair” 
for the woman to take half of the house 
– which represented almost all the 
property available to be split – at the 
end of their relationship.

Auckland family law specialist Jere-
my Sutton, who highlighted the case 
on his website, told North & South that 
because it was a High Court decision 
only, it didn’t establish a “robust prec-
edent” – for that it would need to go 
to higher courts.

“Many family lawyers and clients 
have been fascinated by this decision,” 
he says. “It does demonstrate that for 
older parties, there may be greater 
opportunities to argue unequal sharing 
where finances are kept separate and 
there are marked variations in financial 
contributions. But we’re not yet there 

LAW-  
CHANGING 
CASES
Relationship property feuds are 
now reaching the highest courts 
in the land, with new precedents 
being set. Important cases decided 
or disputed recently include:

CLAYTON V CLAYTON, 2015 
The Court of Appeal rules that 
Mark Clayton’s right to remove 
discretionary beneficiaries from a 
family trust, leaving himself as the 
sole beneficiary, could be “property” 
and therefore relationship property. 
It said the value of that relationship 
property was the net value of the 
trust’s assets. Mark Clayton is seeking 
leave to appeal the decision.

THOMPSON V THOMPSON, 2015  
The Supreme Court overturns a Court 
of Appeal ruling that an $8 million 
restraint of trade payment to the 
husband when the couple’s business 
was sold constituted separate property. 
The Supreme Court said it was 
relationship property and should be 
divided equally with his former wife.

JACK V JACK, 2014  
The High Court upholds a Family 
Court decision to award 70 per 
cent of a $1.8 million relationship 
property pool to the wife of an 
orthopaedic surgeon because of 
economic disparity. The husband 
has been granted leave to appeal.

CLARK V CLARK, 2012 
The High Court awards to the wife 
half the value of a family home, and 
half the increase in value of separate 
property, which, at the time of 
separation, were owned by a trust in 
the name of the husband’s family.

Melanie Clayton. “If someone ever said to me again, ‘What doesn’t 
kill you makes you stronger’…  I’d probably kill them.”

“It’s horrible when you’re in love with this person 
and you’ve got to project 10 or more years forward 
to not loving them, having a terrible breakup and 
wondering what that would look like.”

It has been an excoriating eight-
year battle so far, involving up to 
30 different hearings. And with 
Mark Clayton now seeking leave to 
appeal to the Supreme Court, for 
Melanie Clayton, it’s not over yet.

But she says Mark Clayton’s contin-
ued appeals – he has lost most of his 
arguments at Family Court, High 
Court and now the Court of Appeal 
– has only strengthened her deter-
mination to see the case through.

“In the beginning, all I ever wanted 
out of this was just to be able to start 
again. When I first instructed Deb, 
I said, I don’t care if I don’t get half.”

S
IM

O
N

 Y
O

U
N

G



5 2  |  N O R T H  &  S O U T H  |  J U LY  2 0 1 5

assumed it was for us and the family.”
While Melanie Clayton and the 

couple’s daughters were beneficiar-
ies of some trusts, they were not of 
others. Chambers says women often 
make assumptions about their status 
in trusts and, unlike contracting-out 
agreements, where both parties 
agree to opt out of the Property (Re-
lationships) Act, trusts can be drawn 
up without independent legal advice.

“It’s very common for women like 
Melanie to have a situation where 
the man is saying, ‘Well, the lawyers 
and accountants are telling me 
I need to form a trust but it’s all for 
our benefit and I’ll sort it out, don’t 
worry.’ Because the man is often the 
main financial earner, the wife is 
used to him making the big financial 
decisions. It can happen very easily.”

These days, she says, lawyers 
would usually urge both partners 
be present, to ensure each fully 
understood its ramifications.

Chambers says the three-woman 
legal team – herself, barrister 
Jane Hunter and Rotorua solicitor 
Jo Hosking – recognised Melanie 
Clayton’s situation. “Mark was using 
trusts during the marriage and after 
separation to avoid obligations to 
share property they had built up 
together as a result of both of them 
working hard. Stopping that has 
been extraordinarily complicated 
and expensive, emotionally and 
financially. It shouldn’t be.”

Melanie Clayton says she’d 
always just trusted her husband 
would do the right thing.

“We had a long marriage and some 
good times together. We have two 
great kids. It’s like, let’s do this like 
humans. He could have manned 
up earlier. The money is my future 
and the girls’ future. There’s a lot 
of good I could do with it. I don’t 
intend to fritter it away, which I 
think is what he thinks I’ll do and 
therefore I shouldn’t have it.

She hopes her experience will 
help others. “I’ve had girlfriends 
who’ve gone through the same 
thing and have walked away. They 
said, ‘Do it for us.’” However, the 
emotional cost has been high. 

“If someone ever said to me again, 
‘What doesn’t kill you makes you 
stronger’…  I’d probably kill them.” +

she had spent most of her adult 
life helping him in the sawmilling 
business – everything from cleaning 
the toilets to doing the accounts. 
She was never paid a wage, but 
Clayton gave her $200 a week to 
spend. She concedes that towards 
the end of the marriage, they had 
a high-end lifestyle, living in a 
gracious property, driving luxury 
cars and travelling internationally.

Days before they wed, she’d signed 
a “pre-nup” agreeing to take just 
$30,000 as the total relationship 
property settlement if her marriage 
lasted three years or more. It lasted 
17, and in 2013, the Family Court set 
the agreement aside as grossly unfair.

Asked why she’d signed such a 
document, Melanie Clayton told 
North & South that she didn’t 
imagine it would ever matter. 
“I thought I was marrying for life.”

When Mark Clayton began 
transferring property during their 
marriage, into a series of trusts, 
she understood it was to protect 
the business from creditors, and to 
protect the family’s financial future. 
“I assumed I was a beneficiary. I 
didn’t know how trusts worked. I just 

Now she cares very much about 
getting what is rightfully hers. 

It’s about fairness, says Chambers. 
“It’s really unfair when money 
from the relationship which would 
have been divided equally on 
separation, but for a trust, isn’t. 
I have no problem with separate 
property staying separate property 
– that’s fair. Or if it’s inherited, it’s 
yours. But one of the concepts in 
our Property (Relationships) Act, 
is that the fruits of the marriage 
are captured and divided equally. 
The act should work to achieve 
that fundamental principle.”

And Melanie Clayton is in no doubt 
that the wealth her ex says is his is 
indeed the fruits of the marriage. 
She met then timber supplier Mark 
Clayton when she was an 18-year-
old school-leaver working for his 
father. “When we were going out, 
I used to take the invoice book to 
his parents’ place where he lived. 
After dinner we’d go down to his 
bedroom and invoice timber.”

They moved in together when 
she was 20 and they married 
three years later, in 1989. 

By the time they separated in 2006, 

Days before they wed, Melanie signed a “pre-nup”  
agreeing to take just $30,000 as the total 
relationship property settlement if her marriage 
lasted three years or more. It lasted 17.

Lady Deborah Chambers, QC. “It’s really unfair when money from the relationship 
which would have been divided equally on separation, but for a trust, isn’t.”
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